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TCM EIS         140 South 4th St. West 
Attn: Ken Gardner        Missoula, Montana 59801 
Bureau of Land Management  
Challis Field Office 
1151 Blue Mountain Road 
Challis, Idaho 83226 
 
BLM_ID_TCM_EIS@blm.gov  
ksgardner@blm.gov 
 
April 26, 2015 
 

RE: Comment on Thompson Creek Mine Final Environmental Impact Statement, NEPA Serial Number: DOI-
BLM-ID-I030-2011-0001-EIS  

Thank you for receiving our comments on the Thompson Creek Mine Final Environmental Impact 
Statement, submitted by the Idaho Conservation League and the Mineral Policy Center.  
 
Since 1973, the Idaho Conservation League has worked to protect and Idaho’s clean water, wilderness, 
and quality of life through citizen action, public education, and professional advocacy. The Idaho 
Conservation League has a long history of involvement with mining and water quality issues. As 
Idaho's largest statewide conservation organization, ICL represents over 20,000 supporters who have a 
deep personal interest in ensuring that mining operations and reclamation are protective of our land, 
water, fish, and wildlife. 
 
We have a long history of involvement in the Thompson Creek Mine and submitted extensive 
comments on the FEIS. Our members use the surrounding and downstream areas for hiking, hunting, 
fishing, camping, boating, botanizing and enjoy touring the area. We have toured the project site 
several times on the ground, flown over it, and toured the Broken Wing Ranch as well. We appreciate 
the Thompson Creek Mine Company and the BLM for having hosted us on the site visits. We have 
three main concerns regarding the FEIS and have specific recommendations to address these should 
the project proceed.  
 
Earthworks is a national non-profit organization dedicated to protecting communities and the 
environment against the adverse impacts of mineral development.  Earthworks has a long history of 
engaging in hardrock mining issues in Idaho and on federal public lands nation-wide, and we seek to 
promote responsible mining practices that protect public health, fish, wildlife, and clean water.  
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As stated in our comments on the DEIS, our primary concerns with these proposals relate to the long-
term protection of water quality. We want to ensure that the water treatment plant and related 
infrastructure are properly engineered, that funding is available to cover costs as long as treatment is 
needed, and that the entities in charge of the financial mechanism have the necessary regulatory 
authority. We believe that the bonding calculations need to be part of the NEPA analysis and that a 
broader discussion of the regulatory framework is still needed.  
 
As stated in our comments on the DEIS, we are also concerned about the lack of alternatives in the 
FEIS with respect to primary issues. Additional alternatives are required because the modeling 
provided in the EIS predicts potential spikes of a variety of Contaminants of Concern (COCs) in 
Thompson Creek, Squaw Creek or the Salmon River under a range of flow conditions and for 
prolonged periods of time that would result in numerous violations of Idaho’s antidegradation and/or 
federal Clean Water Act regulations (CWA Section 313 and 228). In our own scoping comments, we 
had suggested that the BLM develop additional alternatives that are more protective of water quality in 
both near and long term and that will further minimize the need for post-closure water treatment.  
 
Lastly, the long-term stability of the Tailings Storage Facility is of tremendous concern to us and we 
believe that additional clarification and analysis is needed here. The FEIS should be amended to 
include the lessons learned from the Mount Polley tailings failure as outlined in the investigative 
panel’s final report1 and to prescribe any additional design features to address this information. We 
would particularly like to emphasize the need for an independent tailings pond review panel to assess 
the final design and long-term management of the facility. We feel that the Mount Polley situation 
represents a changed condition and warrants additional consideration. We are attaching the official 
analysis of the Mount Polley tailings failure with these comments.  
 
Our specific comments are below. We would also appreciate the opportunity to discuss our comments 
with the BLM and Forest Service at your convenience. Please keep us on the mailing list for all public 
notices regarding this proposal.  
 
Sincerely, 

     
John Robison       Bonnie Gestring 
Public Lands Director      Northwest Circuit Rider 
(208) 345-6942 x 13      (406) 549-7361  
jrobison@idahoconservation.org    bgestring@earthworksaction.org 

                                                
1 Independent Expert Engineering and Review Panel, Report on Mount Polley Tailings Storage Facility Breach, January 30, 
2015. Available at: 
https://www.mountpolleyreviewpanel.ca/sites/default/files/report/ReportonMountPolleyTailingsStorageFacilityBreach.pdf 
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Idaho Conservation League and Earthworks comments on the Thompson Creek Mine 
Final Environmental Impact Statement 

 
Development of Alternatives for the Modified Mine Plan of Operations  
 
Need for additional alternatives 
As stated in our comments on the DEIS, the alternatives developed do little to address the suite of 
pertinent issues raised by the BLM on page 1-26 to 1-38 and that the effects comparison table ES-1 
shows very few differences between Alternative M2 and Alternative M3. In fact, we note that the 
Thompson Creek Mining Company’s Clean Water Act Section 404(b)(1), Appendix 2A) states the 
following: 
 

In comparing the two action alternatives (M2 and M3), neither stands out as the least 
environmentally damaging practicable alternative (LEDPA) for the tailings impoundment 
expansion element of the proposed action. Since all of the alternatives would result in similar 
impacts, but Alternative M2 has fewer wetland and stream impacts than the Alternative M3, 
M2 is the preferred alternative. (Thompson Creek Mining Company Clean Water Act Section 
404(b)(1) Alternatives Analysis, page 1, January 2014, DEIS Appendix 1.) 

 
The BLM identified 17 major issues related to the MMPO (Modified Mining Plan of Operations) and 
indicators related to each so that the BLM could assess the significance of the potential effects: 
 

• Irretrievable loss of the mineral resource 
• Soil resources 
• Vegetation patterns and productivity 
• Livestock grazing 
• Long-term changes to quantity and quality of surface water or groundwater 
• Effects to terrestrial wildlife, special status species and Management Indicator Species 
• Bull trout, Chinook salmon, steelhead trout, sockeye salmon and their critical habitat 
• Effects to wetlands, floodplains and riparian areas 
• Air quality effects 
• Visual (aesthetic) resources 
• Recreation and public access 
• Effects on local, State and national economics from decreased production or closure of the 

mine 
• Adequacy of current reclamation bond 
• Tribal treaty rights and interests 
• Cultural resources 
• Potential for molybdenum spills 
• Contamination of water, soil and air from chemical spills and disposal 

 
In spite of having identified this list of pertinent, major issues, the FEIS does not present or develop 
alternatives to address any one of these issues beyond the proposed action alternative, M2. Alternative 
M3 appears designed primarily to address profitability. While economic practicality is a factor that the 
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BLM should consider, the BLM is not mandated to develop the most profitable alternative for the 
company. As such, the BLM needs to develop additional alternatives to address the substantive issues. 
  
In fact, NEPA regulations also require that environmental impacts “shall be discussed in proportion to 
their significance.” 40 C.F.R. § 1502.2(b). “Significance” is measured in terms of context and intensity 
and includes “[w]hether the action threatens a violation of Federal, State, or local law or requirements 
imposed for the protection of the environment.” 40 C.F.R. § 1508.27(b)(10). See WildEarth Guardians 
v. Salazar, 880 F.Supp.2d 77, 93 (D.D.C. 2012)(Section 1508.27(b) (10) requires that an EIS analyze 
compliance with “laws imposed for the protection of the environment”). See also Coal. on Sensible 
Transp. Inc. v. Dole, 642 F.Supp. 573, 590 (D.D.C.1986) (characterizing 40 C.F.R. § 1508.27(b)(10) 
as “requir[ing] consideration of whether a project threatens a violation of federal, state, or local 
environmental laws.”), aff'd, 826 F.2d 60 (D.C.Cir.1987). The current action alternatives fail to comply 
with necessary water quality protective requirements.   
 
The FEIS notes that there will likely be predicted increases in discharges of sulfate, aluminum, 
cadmium, manganese, selenium, uranium, molybdenum, nickel, zinc, and copper. We recognize that 
the latest modeling estimates show that all these discharges would meet water quality standards under 
most scenarios. However, the Outfall 005 discharge point is underneath the riverbed of the Salmon 
River. Listed fish species need to swim past this discharge point and may use S. and Thompson Creek 
as thermal refugia. The long-term water management system needs to be designed to meet water 
quality standards at all times in S. Creek, Thompson Creek and at the end of the pipe of Outfall 005. 
The FEIS notes that conditions may occur that may affect fish: 

However, in the case of copper, concentrations may still be high enough to result in effects 
such as sensory impairment. It is highly unlikely that water quality would be a concern in both 
streams simultaneously. As a result, in a situation with elevated copper in Thompson Creek, S. 
Creek could also be used as thermal refuge (and vice versa in the case of cadmium). FEIS, p. 4-
101. 

We note that if a fish is disoriented as a result of copper concentrations in one creek, it may have 
difficulty navigating to another area with reduced concentrations and could thus be harmed, which 
would meet the definition of “take” under the ESA.  

Although concentrations of all metals are expected to meet IDEQ criteria for aquatic life, there 
is the possibility that some metals could bioaccumulate to concentrations sufficient to cause 
effects. Based on current and predicted water quality in Thompson Creek, only selenium would 
be of potential concern for bioaccumulation. Excessive selenium bioaccumulation in fish can 
result in larval developmental abnormalities and mortality (Holm et al. 2005). FEIS p. 4-104. 

We remain concerned about long-term, recurring exposures of fish species in S. Creek to sufficiently 
levels of cadmium that can lead to reduced survival (also a “take” under the ESA): 
 

Although individual “events’ would be short-term, the potential for them to occur is long-term. 
FEIS, p. 4-105. 
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As such, we recommend analyzing additional alternatives to manage copper, cadmium and selenium 
concentrations. Increasing in-stream flows through the retirement of water rights could assist in these 
efforts. Mitigation should also include permanently retiring grazing from riparian areas along S. and 
Thompson Creeks.  
 
We are also concerned that the FEIS states that there may be potential effects to water quality due to 
unanticipated problems in the long-term water management system (FEIS p. 4-101). It is of utmost 
importance that the long-term water quality management system contains redundant backup systems to 
avoid unanticipated problems and to ensure that water quality standards are met.  
 
The mitigation plan should also include capturing and treating any mine-affected water coming out of 
Red Bird Mine or Twin Apex Mine. Contaminants from sources outside TCM facilities affects 
baseline flows, makes monitoring challenging, creates confusion about the actual source and can have 
deleterious effects on fisheries. As such, we strongly encourage that the long-term water management 
plan includes treating these additional, complicating sources.   
 
We realize that alternatives need to be consistent with the project purpose and need, but believe that 
there are a suite of alternatives that simply have not been pursued. We point out that the BLM has a 
legal obligation to develop additional alternatives for the EIS. NEPA requires the agency to “study, 
develop, and describe appropriate alternatives to recommended courses of action in any proposal that 
involves unresolved conflicts concerning alternative uses of available resources.” 42 U.S.C. § 4332(E); 
40 CFR § 1508.9(b).  It must “rigorously explore and objectively evaluate all reasonable alternatives” 
to the proposed action. City of Tenakee Springs v. Clough, 915 F.2d 1308, 1310 (9th Cir. 1990).  
Indeed, NEPA’s implementing regulations recognize that the consideration of alternatives is “the heart 
of the environmental impact statement.”  40 CFR 1502.14, quoted in Alaska Wilderness Recreation 
and Tourism Ass'n v. Morrison, 67 F.3d 723, 729 (9th Cir. 1995). 
 
Alternative needed for a modified M1 
The No Action Alternative, M1, refers to the completion of Phase 7, which was analyzed and selected 
in the previous EISs (1980 and 1999). The BLM also states that M1/Phase 7 will be modified in order 
to address the need to treat mine-affected water in perpetuity. These are conflicting mandates. Phase 7 
specifically calls for the reclamation of infrastructure and lands, some of it related to water capture and 
treatment. However, both the BLM and the company realize the need to adjust the plan to facilitate 
post-closure water treatment and call for the retention of water management and treatment 
infrastructure: 
 

Active water treatment is not describe in the approved reclamation plan for Alternative M1, but 
would have to be incorporated into the current reclamation plan even if TCMC were to 
withdraw the proposed MMPO. That is, the approved reclamation plan requires discharged 
water to meet all applicable laws and regulations, and active water treatment would be required. 
Therefore, active water treatment (described in Section 2.1.3.6) is implicitly required. (DEIS 
Executive Summary, p. 2-3.) 

 
We point out that the current reclamation plan does not address the issue of active water treatment and 
this factor was not evaluated in the 1980 or 1999 EISs. The changed conditions (mine-affected water) 
and the revision of the EIS/Reclamation Plan are still not adequately described in the current EIS, in 
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violation of NEPA. 40 C.F.R. § 1500.1(a). NEPA requires the agencies to carefully consider detailed 
information concerning significant environmental impacts. By focusing agencies’ attentions on the 
environmental consequences of their actions, NEPA “ensures that important effects will not be 
overlooked or underestimated only to be discovered after resources have been committed or the die 
otherwise cast.” Id. 
 
An additional alternative (M1B, for example) is needed to describe how M1A will be adapted to the 
new, changed circumstance of dealing with mine-affected water. How this issue is dealt with has the 
potential to affect public resources, including water quality, beneficial uses of waterways, and listed 
fish species, among others. A discussion of the bonding and financial mechanism for long-term water 
treatment is also needed as part of this analysis.  
 
Alternatives related to AMD and metals 
As one of the driving issues, the BLM should show how water quality issues such as acid mine 
drainage and exceedances of metals can be better addressed through additional alternatives. We are 
particularly concerned about the potential for exceedances in selenium, copper and cadmium which 
may adversely affect listed fish species such as Snake River steelhead and Chinook salmon. While 
individual exceedance events may be temporary, they are likely to reoccur again and again in 
perpetuity and perhaps worsen in intensity. We believe that a reinvestigation of caps, covers, liners, 
water diversions and interception/pumpback stations is warranted.  
 
 
The EIS should disclose the failure rate of proposed mitigation measures, and how those failures will 
be addressed.  For example, the EPA estimated potential water collection and treatment failure rates 
for mine seepage for a proposed porphyry mine, based on the track record of operating porphyry mines 
in its peer-reviewed Bristol Bay Watershed Assessment (USEPA, 2014):  
 

“Based on a review of historical and currently operating mines, some failure of water collection 
and treatment systems would be expected to occur during operation or post-closure periods. A 
variety of water collection and treatment failures are possible, ranging from operational failures 
that result in short-term releases of untreated or partially treated leachates to long-term failures 
to operate water collection and treatment systems in perpetuity. A reasonable but severe failure 
scenario would involve a complete loss of water treatment and release of average untreated 
wastewater flows into average dilution flows.”       
  
“Reviews of mine records found that 93% of operating porphyry copper mines in the United 
States reported a water collection or treatment failure (Earthworks 2012). Improved design and 
practices should result in lower failure rates, but given this record it is unlikely that failure rates 
would be lower than 10% over the life of a mine. During operation, failures should be brief 
(less than 1 week) unless they involve a faulty system design or parts that are difficult to 
replace.” 

Given the record of seepage collection and treatment failures at other operating porphyry mines in the 
U.S., the EIS should fully evaluate the potential impacts to the resource from this failure mode, and 
mitigation measures should be incorporated into the project and reflected in the financial assurance.  
 
Alternatives related to increasing the long-term stability of the Tailings Storage Facility 
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The BLM states that the stability of the sand dam is not an issue. While the likelihood of a catastrophic 
failure may be relatively low, the environmental costs of a collapse would be extremely high and are 
not covered financially under any proposed scenario. We are concerned about the potential liquefaction 
of the sand dam during large-scale seismic events. We point out that this area is seismically active and 
that the sand dam will be a feature on the landscape for millennia. The tailings facility is designed to 
withstand the maximum credible earthquake of magnitude 6.5, however the 1983 Borah earthquake 
registered 6.9 on the Richter scale. The fact that some land management agencies also mentioned this 
during the scoping period means that this is a shared concern. A collapse would lead to both massive 
sedimentation issues in the Bruno and Squaw Creek drainages and into the Salmon River, smothering 
riparian areas, listed fish species and their critical habitat. The displaced material would be distributed 
on top of the streambed, riparian areas and access roads over a considerable distance, making clean up 
extremely difficult. Reconstructing a proper storage facility and rehandling the material would be 
exceedingly expensive. In the interim, the material from the sand dam embankment would present acid 
generation and other chemical contamination issues for downstream waters. 
 
 
Alternative related to liner/groundwater control for the Pat Hughes Waste Rock Dump 
Alternative M3 anticipates increased flow from the Pat Hughes waste rock dump into the shallow 
aquifer. This is largely due to the fact that the layer of relatively impermeable Challis volcanics which 
is beneath the existing waste rock dump does not extend out underneath the expanded waste rock 
boundary (Figure 4.6-5). Without this geologic liner, meteoric water and groundwater traveling 
through the waste rock can more easily enter the metasediment layer and the aquifer, bringing with it 
mine contaminants. Although the planned cutoff trenches are expected to capture much of the water, 
some water will still seep around these intercept points. Long term predictions for M3 show the 
possibility of spikes on copper concentrations that exceed CCC values and these intermittent 
exceedances are expected to occur in perpetuity with potentially detrimental impacts to listed fish 
species at some scale.  
 
The EIS states that capping is not expected to alter the behavior of the affected seepage or performance 
of cutoff walls within the groundwater systems below these facilities (EIS p. 4-34) but provides no 
analysis of this reasoning. We note that the cover proposed for the Pat Hughes waste dump would be a 
slightly different design than the one at Buckskin to further reduce water infiltration (EIS p 4-55). The 
BLM should analyze additional alternatives to address this issue. Possibilities include reengineering 
the waste rock facilities so that their boundaries are constrained by the ability to contact the volcanics, 
moving some of the volcanics underneath the Phase 8 expansion, placing an impermeable clay-based 
liner underneath the footprint of the waste rock in advance of waste rock construction, or placing an 
array of groundwater-intercept pumps (in addition to PW 13, 14, 15) beyond the toe to capture this 
contaminated seepage. 
 
Alternative relating to backfilling pits and other disturbed areas 
We also recommended developing an alternative in which the tailings and/or waste rock are relocated 
back into the main pit (or other geologically stable area). While rehandling this material would require 
additional expense, the BLM should compare this with the cost of dealing with a catastrophic dam 
failure, renewed acid generation, and effects of downstream public health and fisheries issues. The 
BLM initially dismissed this alternative because of cost issues but did not analyze the potential cost-
savings benefits and reduced environmental risks.  
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Alternatives related to the long-term water treatment plant  
The DEIS is unclear with regard to how and where mine-affected water will be treated post-closure: 
 

TCMC would either construct a long-term water treatment facility or modify the existing 
process water treatment plant. (DEIS p. ES-4). 
 

Water treatment remains one of the major unresolved issues related to this project and the outcome will 
affect the environment of the area beyond the foreseeable future. The details regarding water treatment 
will also determine the ultimate cost for long-term water treatment and the adequacy of the financial 
mechanism needed so that taxpayer dollars are not needed. We understand that the current gap between 
the present bond and the final bond which covers water treatment in perpetuity is approximately 35.5 
million dollars. It appears that both construction of a new long-term water treatment facility and the 
modification of the existing water treatment plant are viable options, but a more detailed analysis is 
needed with respect to cost, efficacy, long-term viability, maintenance, power needs, ease of repair, 
filter removal, pond mucking, waste disposal, treatment methods (passive vs. active), replacement 
schedule, upgrades, staffing needs, etc. It is not even clear what entity would maintain the TCM 
Access Bridge which may be necessary to replace or upgrade water treatment infrastructure into the 
future. In addition, the BLM should develop alternatives regarding the design and engineering of the 
waste rock and tailings facilities to see if the quantity of water contacting mine waste and needing 
treatment can be further minimized.  
 
In the environmental review of a proposed copper porphyry mine, the EPA highlights the uncertainties 
associated with long term water treatment systems for mines, saying, “Seepage and leachate 
monitoring and collection systems, as well as the WWTP, might need to be maintained for hundreds to 
thousands of years. It is impossible to evaluate the success of such long-term collection and treatment 
systems for mines. No examples exist, because these timeframes exceed both existing systems and 
most human institutions.” (USEPA, 2014) 
 
The EIS should evaluate the potential impacts from water treatment system failure, and provide 
alternatives that evaluate additional mitigation measures to ensure that contaminated water isn’t 
released in the event of a water treatment plant failure, and that financial assurance is in place to cover 
the full cost of these back-up systems, as well as the regular replacement of water treatment systems 
during post-closure, etc. 
 
This facility is going to need to be fully functional for centuries in order to protect public resources, 
and, even, then, failures are likely: 

[T]he water management system consists of a series of collection points, pipelines, pump 
stations, and treatment plants. These facilities, during operations of 100s years or more, could 
be subject to equipment failures (e.g., pipeline rupture), human error (e.g., a valve improperly 
opened), or extended power outages (e.g., earthquake damages to the regional electricity grid). 
Such problems may be inevitable over the course of 100s of years or more, and could result in 
the release of untreated water to the environment.  
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It is not possible to predict how such problems would occur or what the consequences would 
be, as such would depend on what water was released, where and how much water was 
released, and the duration and timing of the release. However, in the worst case, the release of 
untreated water could cause exceedances of acute WQSs in sections of the Salmon River, 
Thompson Creek, S. Creek, and Bruno Creek. There would be no material difference in such 
risk (probability and consequence) between Alternative M1 and Alternative M2 for which 
water with similar chemistry would be treated by essentially the same facilities. In the case 
of Alternative M3, the risk would be slightly greater due to the addition of a new source of 
water to be treated (new WRSF) and the additional water collection and transport facilities to 
connect the new source to the main facilities. However, the primary effect would be to 
Thompson Creek, which could also be affected by the release of untreated water under 
Alternative M1 or Alternative M2 (the Buckskin, No Name, and Pat Hughes tributaries to 
Thompson Creek would be part of the mine water management system under the respective 
MMPO alternatives, and not natural streams). The adaptive groundwater management plan 
(Lorax 2012b) offers three mitigation contingencies in the event that “specified Performance 
Metrics” are exceeded. These include a slurry wall, a permeable reactive barrier, and additional 
pumping wells within the vicinity of the existing pump-back system. (FEIS p. 2-57 to 2-58, 
emphasis added.) 

As stated in our previous comments, the current two action alternatives offer the public no difference 
between the end results of a treatment failure in the future, as there is are material differences in the 
probability of consequence of these risks. As such, the EIS has failed to develop meaningful 
alternatives regarding the most significant environmental risk. We appreciate the commitment from 
TCMC “to implement and maintain, in perpetuity, whatever types of treatments are needed to maintain 
ambient water quality in the Salmon River” (DEIS, p. 4-103) but the BLM needs to design alternatives 
so that the need for these treatments are minimized and that water quality is also protected in 
tributaries such as Thompson Creek and S. Creek. The public deserves an opportunity to review and 
compare alternatives for the probability and consequence of future water contamination. The selected 
alternative should do the best job of protect public resources far into the future.  
 
The FEIS states that, “There will be uncertainty associated with any prediction of water quality, with 
or without treatment, in both the short and long terms. Additional evaluation will not eliminate the 
uncertainty…In addition, the FEIS outlines relevant monitoring, mitigation, adaptive management, and 
regulations regarding financial guarantees in the context of long-term water management at the mine. 
FEIS, p. E-167).” However, an outline does not meet the NEPA requirement of “taking a hard look.” 
We note that the adaptive groundwater management plan proposes three mitigation contingencies, 
including a slurry wall, a permeable reactive barrier and additional pump-back wells. As part of this 
analysis, the BLM needs to analyze and compare the effectiveness of each of three measures, both in 
isolation and in combination. It is our experience that discharges of pollutants are often the cause of 
multiple failures occurring simultaneously. As such, the BLM also needs to compare the complexities 
and vulnerabilities to technological failures, human failures and power failures.  
 
Care and Maintenance Procedures need to be developed for each alternative 
In the event of a short-term halt to mining or suspension of production, “care and maintenance” 
procedures need to be spelled out for each alternative. This temporary suspension does not fit the 
category of daily operations or the category of reclamation and closure. Major pieces of infrastructure 
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need to be retained and maintained for future start up, but daily procedures such as water use for 
milling and dust control may be discontinued. As such, the BLM needs to describe how water balance 
will be affected, how capture, treatment and disposal of water will be affected, and what level of work 
force is needed to assist in site management. We point out that approximately 2,500 gallons per minute 
of water are currently used during operations but it is unclear what quantity would be used during 
“care and maintenance.” This “Twilight Zone” of mine management leaves many uncertainties that are 
best addressed in advance of the actual event. Because different alternatives may have different ways 
of managing water balance or treatment, care and maintenance procedures should be spelled out for 
each alternative.  
 
Light pollution 
We recognize that night lighting is necessary from a safety standpoint but have asked for some 
consideration to minimize light pollution. The FEIS notes that there are “limited receptors” in the 
White Clouds mountains at night. We point out that those limited receptors are often ICL members 
who are interested in views with minimal light pollution. We encourage the BLM to work with TCM 
to use lighting solutions with light shields where possible and to require that any post-closure lighting 
be kept minimal.   
 
Regulatory environment 
Different management scenarios 
As noted in our scoping comments, an aspect that the BLM has not identified as a scoping issue is the 
regulatory environment under different management scenarios. The environmental effects of 
unplanned issues such as acid mine drainage, accidental leaks and spills, and failure of design features 
can be greatly reduced if there is a monitoring program to detect and respond to these situations earlier 
rather than later. As such, the EIS should compare the following factors under different management 
scenarios: number of agency inspections, the thoroughness of these inspections, the ability to review 
the adequacy of the reclamation bond and adjust it as needed, the frequency of bonding review, 
bonding amounts, the past history of bonding increases, past history of calculating the correct bond, the 
amount of potential fines for violations, and the ability to require and manage a fund for long term 
water treatment.  
 
Inspections 
The EIS maintains that public safety and transportation issues will not change between Alternatives 
M2 and M3, however, with the number of land-managing agencies being reduced from three to two 
(IDL and FS), the number of annual inspections would decrease by 4. This reduction could have real 
impacts on the detection and response to situations needing attention. We note that the mine is 
regularly inspected by an interagency taskforce consisting of the BLM, Forest Service, IDWR, IDEQ, 
IDL and the Idaho Department of Fish and Game (the DEIS incorrectly refers to this agency at Idaho 
Department of Fish and Wildlife on p. 2-25). We request that the level of inspections remain the same 
or be increased in the future. We also strongly recommend keeping the provision that tours may be 
offered to the public upon request. These tours have been extremely helpful in inform ICL staff and 
community members about the actual conditions on site.  
 
Bond adjustments 
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The EIS states that the reclamation cost estimate will be periodically adjusted but does not provide any 
timeframe (every three years, every 10 years) for this review and adjustment. Our past experience with 
other mining operations has led us to conclude that bonds are not reviewed as frequently as needed.  
 
Financial Mechanism 
We appreciate the intent of having a financial mechanism in place as a term and condition for the ROD 
to be signed. However, we point out that the Idaho Department of Lands currently lacks the statutory 
authority to manage funds to cover water treatment costs in perpetuity for mining-related projects. We 
believe that Idaho code may need to be amended to provide the Idaho Department of Lands with this 
authority. Such an amendment could actually be beneficial for the long-term management of both this 
project and others.    
 
We disagree with to the concept that the specific amounts of financial guarantees are part of the BLM 
administrative process and are not NEPA issues (EIS, p. 1-19). According to the EIS, such review will 
only occur after the NEPA process is closed. The amount of money necessary for a post-closure 
financial surety alone is typically in the tens to hundreds of millions of dollars.  If this surety is not 
calculated properly to protect the public from an underestimation of the cost involved, the taxpaying 
public would have to pay the money, as is the case at the Zortman-Landusky and Beal mines in 
Montana, or suffer the environmental damage associated with not treating the contamination.  Failure 
to analyze this potentially significant impact violates NEPA’s requirement for a full discussion of all 
mitigation measures and impacts. 

 
NEPA requires that mitigation measures be fully reviewed in the FEIS, not in the future.  “[O]mission of a 
reasonably complete discussion of possible mitigation measures would undermine the ‘action-forcing’ 
function of NEPA.  Without such a discussion, neither the agency nor other interested groups and 
individuals can properly evaluate the severity of the adverse effects.” Robertson v. Methow Valley 
Citizens Council, 490 U.S. 332, 353 (1989).  NEPA requires that documents: (1) “include appropriate 
mitigation measures not already included in the proposed action or alternatives,” and (2) “include 
discussion of . . . Means to mitigate adverse environmental impacts (if not already covered under 
1502.14(f)).”  40 C.F.R. § 1502.14(f); 40 C.F.R. § 1502.16(h).  “Mitigation” is defined as a way to 
avoid, minimize, rectify, or compensate for the impact of a potentially harmful action.  40 C.F.R. §§ 
1508.20 (a)-(e).  Mitigation measures must be discussed with “sufficient detail to ensure that 
environmental consequences have been fairly evaluated.” Robertson, 490 U.S. at 352.  The discussion 
of mitigation measures must also assess their effectiveness.  “An essential component of a reasonably 
complete mitigation discussion is an assessment of whether the proposed mitigation measures can be 
effective.” South Fork Band Council v. Dept. of Interior, 588 F.3d 718, 726 (9th Cir. 2009).   
 
In this case, the public has no idea as to how “effective” the mitigation/reclamation bond would be for any 
of the action alternatives – because neither TCMC nor the BLM have divulged this information.  Such 
elimination of the public’s rights to fully participate in the NEPA process cannot stand. 
 

NEPA establishes “action-forcing” procedures that require agencies to take a “hard look” 
at environmental consequences.  
…  
An EIS serves two purposes: 
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First, [i]t ensures that the agency, in reaching its decision, will have available, and will 
carefully consider, detailed information concerning significant environmental impacts. 
Second, it guarantees that the relevant information will be made available to the larger 
audience that may also play a role in both the decisionmaking process and the 
implementation of that decision. 

 
Center for Biological Diversity v. Dept. of Interior, 623 F.3d 633, 642 (9th Cir. 2010).  Such public 
review is required in this case. 
 
The US EPA specifically notified the USFS that bonding must be discussed and reviewed as part of the 
NEPA process:  
  

EPA believes that financial assurance is an important element of the proposed action and must 
be disclosed in the EIS. FA is an important component of the mitigation plan, and disclosing 
information on the costs and form of FA is essential for the public to understand and comment 
on the adequacy of mitigation, risks to the environment, and financial risks to the public. EPA 
believe it is not possible to fully evaluate anticipated effectiveness of the mine and reclamation 
plan and associated risks to the environment without this type of information. (Letter from 
Lynne McWhorter, EPA Environmental Review and Sediment Management Unit to Dave 
Rosenkrance, Challis BLM, dated September 27, 2010) 

 
 The EIS must contain a review of bonding levels for the action alternatives. 
 
Land exchange 
As stated in our comments on the DEIS, we are not convinced that the exchange is of fair and equal 
value given the disparity in acreage and may be in violation of FLPMA. We ask that the BLM again 
reassess these to make sure the exchange is based on fair-market values and in the public interest.  
 
Regarding the existing private bridge which accesses the Lyon Creek property, we realize that 
engineering and liability issues likely preclude use by the public in full-sized vehicles. We encourage 
working with Custer County to allow pedestrian or mountain bike use of this bridge.  
 
We support the exclusion of livestock from the upper meadow above the Lyon Creek property and 
recommend that the current two-track road that crosses Lyon Creek be converted into a non-motorized, 
single-track trail. This would help reduce sedimentation issues and while allowing high quality non-
motorized opportunities in the field office.  
 
If the land exchange proceeds, we believe that a mineral withdrawal for any acquired property such as 
the Broken Wing Ranch should be mandatory. In addition, the conservation easement on the selected 
lands should also include a mineral withdrawal in addition to the restrictions on development. It would 
be of little public benefit to preclude housing developments along S. Creek and Thompson Creek only 
to allow additional mineral development in these areas. As such, the best case scenario is for the 
TCMC to donate the mineral estate on both properties to the BLM. We would like to have additional 
assurances that the BLM would not open these areas to mineral entry in the future. We point out that 
one of the driving reasons for this exchange is the fact that the Thompson Creek Mine area is not and 
will likely never be managed for multiple uses in the future in the same way it was available prior to 
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mining. While some uses such as livestock grazing can be accommodated, this area will permanently 
characterized as a mineral development project. It would be entirely inappropriate for “offsets” to 
benefit displaced multiple uses to also be converted for mineral development, which again would 
exclude most other uses. We believe that the Broken Wing Ranch is of greater public benefit than the 
Garden Creek Property and advise the BLM to prioritize that property and the Lyon Creek/Graham 
Field Meadow in particular.  
 
We believe that alternative L2-B, which actively restore native habitat, best meets the long-term public 
interest and the specific purposes of the exchange. We believe that the public values of the Broken 
Wing Ranch area are best served by retiring livestock grazing in the area. The EIS provides a fairly 
stark but accurate portrayal of livestock grazing in the larger cumulative effects study area which bears 
repeating: 
 

Livestock grazing may affect soil by decreasing the vegetation cover, destroying the 
microbiotic crust, increasing compaction, and thereby increasing the surface erosion of soils. 
Localized damage in riparian areas from compaction and vegetation removal by cattle can 
occur, allowing sediment to enter the waterway and contributing to the destruction of the 
stream banks. This past and present vegetation and soil loss condition due to grazing uses in the 
BLM Challis Field Office area and SCNF is applicable to the CESA and is expected to continue 
into the foreseeable future. (EIS p. 5-17, emphasis added).  
 
And to put this in perspective: 
 
“The allotments in the CESA are in good condition and meeting rangeland health standards.” 
(EIS, p. 5-20). 
 

We believe that there are some unique opportunities within both the offered and selected lands to retire 
grazing allotments where it is likely to result in improved water quality and fish and wildlife habitat.  
As such, we do not support livestock grazing in the Broken Wing Ranch area as currently proposed. 
One exception might be the targeted and carefully-managed use of goats to reduce noxious weeds, 
provided that adequate separation from bighorn sheep can be guaranteed. Another exception might be 
to study range management techniques that minimize livestock impacts and that encourage restoration 
benefits.  
 
One of the reasons for the land exchange was that, with the exception of mining and livestock grazing, 
other multiple uses could not be readily accommodated within the project area. These include the 
prioritization of fish and wildlife habitat, particularly for listed fish species. Within the offered lands, 
there are a number of activities that can harm fish and fish habitat. These include livestock grazing in 
riparian areas, agricultural practices such as irrigation that can reduce stream flows, Off Highway 
Vehicle use in sensitive areas, and the ford across Lyon Creek for motorized vehicle access. If the 
selected areas are going to be dedicated to mining infrastructure over fish habitat (particularly the 
unrecoverable stretches of Bruno Creek, Buckskin Creek, Pat Hughes Creek), then the offered areas 
need to be prioritized for fish and wildlife recovery foremost.  
 
While we greatly appreciate conservation easements on portions of Squaw and Thompson Creeks, we 
note that other stretches of the selected lands, including riparian areas, have been and will be 
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permanently converted to mine infrastructure and buried under expanding waste rock facilities or 
tailings storage facilities, in direct contradiction to the Challis 1999 RMP: 
 

Retain public lands under BLM administration unless the receiving parties agree to continue to 
maintain or restore (if degraded) and permanently maintain floodplains and wetland functions” 
(BLM Challis RMP, 1999, p. 33)  

 
and 
 

Riparian areas, floodplains, and wetlands transferred out of public ownership would contain 
covenant language in the deed to protect the wetland resource values from degradation (BLM 
Challis RMP, 1999, p. 34).  

 
As such, we are concerned that the proposed land exchange is inconsistent with the direction of the 
Challis RMP 1999. Ways to possibly address this include prioritizing the offered lands for fish, 
riparian, floodplains, and wetlands and for TCMC to conduct additional restoration activities on site in 
advance of the exchange and to ensure that additional mineral development will not occur in these 
selected lands.  
 
We fully support the active restoration of the cultivated fields back into native vegetation and advise 
that it may take more than three years. The irrigation system should be upgraded and utilized as need 
for this restoration process. Upon the successful restoration of native vegetation, the irrigation facilities 
should be removed, water rights should be reallocated to benefit for fish recovery, and the in-stream 
water flows should increase.  
 
As stated in our comments on the DEIS, we disagree with L2-B on one important issue. We do not 
believe that motorized access in the Lyon Creek drainage to near the western edge of the BWR-1 is 
justified or consistent with fish and water quality goals. According to one ICL member, the Graham 
Field Meadow is “one of the prettiest places in Idaho” and is particularly well-suited for wildlife 
watching. Activities such as motorized recreation should only be accommodated where compatible 
with fish and wildlife recovery. Under Alternative L2B the additional vehicle crossing the Lyon Creek 
ford would cause additional turbidity and sediment deposition for approximately 50 feet downstream.” 
(DEIS p. 4-115). As such, we do not believe that public motorized use into Graham Creek is justified 
but can support administrative use of motorized vehicles if warranted for restoration and management 
purposes.  
 
We do have concerns about the development of a campground or park on the Broken Wing Ranch by 
the Idaho Department of Parks and Recreation or other agency for profit. We are particularly 
concerned about impacts to cultural resources from developments and recreational use in the area. 
There already is a wheelchair accessible campground immediately upstream at the confluence of the 
Salmon River and the East Fork Salmon River. Before a new campground is considered, the negative 
effects of increasing use, particularly increased motorized use, in the area should be carefully 
considered. Any drive-in campground should be on the river right or east side of the Salmon River and 
not on the west side. We recommend developing only a small, dispersed camping area outside of 
sensitive areas, similar to the Bayhorse camping area on Highway 93. We also recommend the 
consideration of a few walk-in campsites where visitors park their vehicles and walk in a few hundred 
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yards to a designated tent camping area. A management plan for the entire property is needed and 
should be analyzed through an EA or EIS. This plan should examine the sustainability of designating 
the east or west side of the river as a non-motorized trail. The plan should prohibit cross-country 
motorized travel and designate trails for OHVs only if these trails can be sustainably managed. The 
need for a boat ramp needs to be assessed with respect to the availability and functionality of existing 
boat ramps.  
 
We appreciate the work that TCMC has already undertaken to improve the habitat on the Broken Wing 
Ranch, which has included the installation of a fish screen on one of the four diversions and increases 
in water efficiency of some of the irrigation systems, fencing along the Salmon River, and off-stream 
livestock watering systems. We support the implementation of the additional restoration projects 
described, including the removal of the pond and the repair of fences  as needed. We also recommend 
that the following steps be taken at the Broken Wing Ranch: treating noxious weeds (Canada thistle, 
Russian knapweed, Musk thistle and Oxeye daisy), replacing of the ford with a bridge engineered for 
administrative use with a UTV, outfitting the remaining diversions with fish screens, and increasing 
other efficiencies in the irrigation system. We point out that irrigation water will likely be needed 
successful restoration of the upland habitat but that these irrigation features need to be 
decommissioned to allow for increased stream flows for fish. As such, investments in the irrigation 
system need to be weighed against the decommissioning of these same features in the near term. In 
order to best guarantee that the public receives these benefits, we recommend that TCMC complete 
these restoration projects in advance of the land exchange actually occurring.  
 
L5, Reduced Area Land Exchange, Easement 
Although Lyon Creek has clear benefits for fish, wildlife and the public, the EIS clearly states that, if 
restored and protected, the lower stretches of Squaw Creek and Thompson Creek have greater potential 
benefits for listed fish. As such, we believe that the public interest is best served by Alternative L5, 
Reduced Area Land Exchange, Easement. In this alternative, the BLM would hold 1,500 acres of 
selected lands in a conservation easement to ensure that restoration investments in these areas would 
be protected. In terms of the offered lands, we recommend prioritizing acquisition of the Graham 
Meadows and riparian/riverfront stretches of the Broken Wing Ranch over the other offered areas. We 
also recommend revisiting the proposed easement area on S. Creek and consider extending it north of 
the Easement Exclusion Area, through the Existing Mine Disturbance Area, past the Redbird Mine and 
the confluence of Redbird Creek to the proposed land exchange boundary (Figure 2.2-1). We also 
recommend that a baseline monitoring program be established to assess if Properly Functioning 
Condition Indicators are improving over time. We appreciate the additional water quality monitoring 
sites at Redbird and Bruno Creeks. Given the interesting hydrological connection between the tailings 
facility and Redbird Creek, a groundwater monitoring well and pumpback station may be warranted 
where the active groundwater flow zone intercepts the high groundwater flow zone (See Figure 3.6-
14). 
 
The conservation easement for Squaw Creek should include eliminating or improving the efficiency of 
any water diversions to increase water flows and restoration of riparian habitat along S. Creek. Post-
closure work should include narrowing the road bed and moving it away from the creek. We realize 
that Thompson Creek’s diversions occur during periods of high water, but strongly recommend that 
Thompson Creek acquire and retire remaining water rights as mitigation for the MMPO and for the 
Land Exchange.  
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Tailings Storage Facility 
The current reclamation plan calls for this area to be tree-free so that root growth and tip ups do not 
compromise the integrity of the cap. However, the EIS states that forests are expected to regenerate in 
this area in 150 to 200 years. Lodgepole pine will likely recolonize the reclaimed surface of the tailings 
facility and will present a risk to the integrity of the cap. We believe that the BLM has two options to 
address this eventuality. First, the post-closure plan can require the regular removal of all tree 
seedlings, along with perpetual water treatment. This would entail staff physically monitoring and 
maintaining the tree-free status of the storage facility at least once every three years in perpetuity. 
Alternatively, the BLM can design the cap of the tailings facility so it is adapted to the expected tree 
growth, anticipated root depth and designed to withstand tip ups. Alternatively, the BLM must disclose 
the effects of a compromised tailings cap in years 150 and beyond, increased infiltration into the 
tailings facility, anticipated changes in water quantity and quality leaving the tailings facility, and 
revised costs for addressing these in years 150 and beyond so that water quality standards are still 
maintained into the future.  
 
In addition, we are concerned about temporary pooling at the lip of the tailings dam during high-water 
events that may occur post-closure. Because this is a sand-constructed tailings facility, it is very 
vulnerable to erosion. We recommend designing the lip of the tailings dam with a backup or secondary 
spillway that will prevent any pooling. In addition, should the designed water channel across the 
surface of the tailings facility meander or become rerouted, the flow could be redirected away from the 
current spillway. To resolve this, we recommend designing the final surface of the tailings facility to 
accommodate meanders and to widen the spillway/incorporate secondary a spillway to capture and 
direct these flows.  
 
In addition to handling hydrologic events, we recommend that the tailings facility be designed to 
handle significant seismic events beyond the 6.5 magnitude events.  
 
We understand that IDWR does not approve reclamation design plans until the actual time of final 
reclamation, but we believe the BLM has an obligation to present its version of the reclamation plan to 
the public as part of this EIS as public resources downstream of the tailings storage facility area are 
managed by the BLM. 
 
Lastly, the long-term stability of the Tailings Storage Facility is of tremendous concern to us and we 
believe that additional clarification and analysis is needed here. The FEIS should be amended to 
include the lessons learned from the Mount Polley tailings failure and to prescribe any additional 
design features to address this information. We feel that the Mount Polley situation represents a 
changed condition and warrants additional consideration, especially the recommendation that each 
large tailings dam have an Independent Tailings Review Board (ITRB).  
 
Emergency Action Plan for Bruno Creek Tailings Impoundment 
We appreciate the having had the opportunity to review the Emergency Action Plan (EAP) for the 
Bruno Creek Tailings Impoundment. We note that the EAP is written for use during the operating life 
of the impoundment but will likely need to be modified for the long-term, post-closure phase. We 
appreciate the protocols for determining the emergency level, the notification and communication list 
and section on expected actions but believe the EAP could still be improved.  
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We appreciate the inclusion of the North Custer Rural Fire District and Custer County Emergency 
Services in the flowchart for Level 2 and Level 3 events, but recommend including them on the call list 
for Level 1, an Unusual Event, Slowly Developing event. In the event of an urgent situation, the EAP 
calls for the evacuation of the area along low-lying portions of Squaw Creek and State Highway 75 
and directs the public to proceed to high ground. A map of the low-lying areas that may be affected by 
a catastrophic failure should be included in the FEIS and the EAP. As with tsunami-evacuation areas 
along coastlines, federal agencies have mapped out anticipated safety areas in the event of a seismic 
event (see Tsunami Forecast Inundation Models2). The BLM should examine a run-out analysis under 
different scenarios to see how far material may travel and what type of impact that material may have 
on water quality and other resources. In the interest of public safety, identifying these areas ahead of 
time could be critically important for private property owners in the area, for North Custer Rural Fire 
District, for Custer County Emergency Services, and for the Idaho State Police. The EAP should be 
updated to include alerting and evacuating boaters and fishermen along the Main Salmon River.  
 
We note that the emergency action steps include detection, emergency determination, notification and 
expected actions. Under section 5.2.3 for the EAP, we recommend adding a similar flow chart focused 
on assessment and cleanup steps. Of course, these would be general in nature. However, certain steps 
could be taken now to identify water quality sampling points both upstream and at varying points 
downstream, identify all private property owners or municipalities that rely on surface pumping for 
drinking water, irrigation water, stock water, etc.) and identifying contractors and other resources in 
advance that are capable of assisting with road and stream cleanup. Cleanup efforts should address 
both the physical issues posed by release of sediment as well as chemical issues posed by the 
particulates. This information should be updated as needed throughout the post-closure life of the 
tailings impoundment, as water uses and users will change.  
 
A modified post-closure EAP for the impoundment will be necessary and should be analyzed as part of 
the FEIS. Several components of the EAP call for close monitoring, pumping, backup pumping, heavy 
equipment, and personnel to be on site to properly manage the situation. The list of equipment includes 
a number of wheel loaders, bulldozers, excavators, graders and trucks. The FEIS should describe 
which of these components will need to be available after closure of the tailings impoundment to 
properly implement this post-closure EAP. We note that a measurable earthquake within 50 miles of 
the dam currently ranks as Situation 1 requiring visual inspection. The FEIS should describe what type 
of monitoring, management and emergency equipment are necessary for the tailings impoundment 
post-closure. We note that a new inundation map will likely be necessary as the overall contents and 
fluid content of the impoundment change during Phase 8 and post-closure.  
 
Cumulative Effects 
We also note that lack of data gathered from the Twin Apex, Redbird, and Tungsten Jim Mines does 
not excuse the BLM from its requirement for a thorough cumulative effects analysis. As mentioned in 
our DEIS comments, we believe it is critical for the BLM and TCM to conduct a thorough analysis of 
these issues, as some of these sites may be discharging mine affected water. We point out that sulfate 
concentrations in Redbird Creek have increased by a factor of three over the last 10+ years (DEIS, p. 
3-61). The assumption that beneficial uses are being fully supported here because it is within the S. 
Creek drainage (p. 3-53) is clearly not warranted. This monitoring is also necessary to establish a 
                                                
2 http://nctr.pmel.noaa.gov/sim.html 
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baseline and to determine the streams’ assimilative capacity, if any. It appears that only one sample has 
been taken of the discharge from the Twin Apex mine and that this discharge contained elevated 
metals concentrations. In order to understand the role that the Twin Apex and other mines play in the 
larger system, additional water samples are necessary and at a variety of flow conditions.  
 
 
 


