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July 15,2016

Administrator McCarthy
Environmental Protection Agency
Office of the Administrator 1101A
1200 Pennsylvania Avenue, N.W.
Washington, DC 20460

Dear Administrator McCarthy,
Re: CERCLA 108(b) financial assurance regulations

We write today on behalf of the organizations listed below, and the millions of people we
represent, to urge the Environmental Protection Agency (EPA), as it moves forward with the
development of the financial assurance regulations required under CERCLA 108(b), to ensure
that these regulations will rigorously protect taxpayers from the clean-up costs associated with
metal mines and compel timely remediation to protect communities from the hazardous materials
associated with these facilities.



These regulations are long overdue. According to the Toxic Release Inventory, metal mining is
the nation’s leading source of toxic releases, generating nearly 2 billion pounds a year of
hazardous materials such as arsenic, mercury, lead and cadmium. The EPA estimates the backlog
of clean-up costs for hardrock mines across the country at $20-$54 billion -- vastly more than the
annual Superfund budget.'

To compound the problem, new sites are being added to the CERCLA program every year.
Across the nation, communities are faced with polluted drinking water, contaminated soils, and
long-standing public health risks.

e In Colorado, the Gold King disaster released 3 million gallons of mine waste water into
the Animas River, with far-reaching effects to the communities downstream.

e In Nevada, the Yerington Mine has polluted drinking water wells with radioactive
pollutants, with unfunded clean-up costs of $30 million.

e In South Dakota, the public is on the hook for $90 million to address severe acid mine
drainage at the Gilt Edge Mine.

e In Oregon, the Formosa Mine has devastated prime salmon habitat with toxic metals,
leaving the public to pay an estimated $12 million for remediation.

e In Montana, the Zortman Landusky Mine has cost taxpayers over $20 million and water
pollution from acid mine drainage is expected to continue for hundreds of years.

Too often, the cost of clean-up is shouldered by the American taxpayer, rather than the mining
companies responsible for the pollution. The EPA needs the authority to collect financial
assurance, up front, to ensure timely and appropriate clean-up.

As the EPA develops the draft regulations, due December 1, 2016, our organizations highlight
the following five priority issues:

1) Corporate guarantees. We urge the EPA to preclude the use of corporate guarantees, or self-
bonding, as a financial assurance instrument in the draft regulations. Taxpayers may get stuck
with billions in clean-up costs to reclaim coal mines because the Surface Mining Control and
Reclamation Act (SMCRA) allows coal companies to use corporate guarantees, rather than an
independent and secure form of financial assurance that doesn’t depend on the financial
condition of the company.” For this reason, OSMRE is currently reviewing their SMCRA self-
bonding rules and the Senate and House have each introduced legislation clarifying they need not
consider self-bonding instruments.

When OSMRE finalized its self-bonding regulations for surface coal mining in 1983, it made
clear that “[t]he purpose of establishing a self-bond program is to recognize that there are
companies that are financially sound enough that the probability of bankruptcy is small.” 48 Fed.
Reg. 36,418 at 36,421 (August 10, 1983). Unfortunately, recent experience has conclusively
established that government regulators are not capable of accurately determining, in advance,

! https://www regulations.gov/document?D=EPA-HQ-SFUND-2009-0265-0001
2 Washington Post, “Can Coal Companies Afford to Cleanup Coal Country,” April 2, 2016;
http://www nytimes.com/2016/06/07/business/dealbook/regulators-fear-1-billion-coal-cleanup-bill.htm1?_r=0



which companies are financially sound enough to be allowed to self-bond. Of the total of $3.86
billion in existing SMCRA self-bonds, over $2.4 billion are held by companies currently in
bankruptcy. 81 Fed. Reg. 31,880 (May 20, 2016). EPA must learn from OSMRE's mistakes and
recognize that self-bonding is far too risky.

Corporate guarantees are not backed by hard assets, cash or cash equivalents. Many mining
companies that rely on resource extraction lack diversified lines of business that can dilute the
risk of market downturns. Furthermore, the metal market is too volatile to provide sufficient time
for corrective action. Once market conditions decline, self-bonding creates a perverse incentive
by discouraging shifts to stronger forms of financial assurance, because the shift would occur at
the weakest financial moment for the company.

2) Public Participation. For the financial assurance system to be credible and fully informed it is
important for the public to be provided opportunities for meaningful participation in all financial
assurance actions, including calculating and issuance, renewal, review, and partial or full release
of a financial assurance. This is appropriate because, among other things, it is the public that
typically pays the cost of cleanup if the financial assurance is insufficient.

3) Financial assurance reductions. In its May 2016 webinar’, the EPA described its plan to allow
deductions to the bond amount if the mine facility employs certain types of engineering controls.
While this approach may reduce the risk of impacts, it does not necessarily reduce the cost of
cleanup. We strongly support the use of engineering controls at mine facilities, and encourage
policies that incentivize best practices. However, it is essential that the regulations ensure that
proposed deductions don’t conflict with the central purpose of the statute — to ensure that the full
cost of clean-up is covered by the financial assurance.

4) Perpetual Pollution. An increasing number of mine sites throughout the U.S. will require
costly water treatment for hundreds to thousands of years, or “in perpetuity,” to address long-
term water pollution often caused by acid mine drainage. A recent review of government
documents reveal that just forty mines will generate an estimated 17 to 27 billion gallons of
polluted water in perpetuity.* The cost of water treatment will extend far beyond the expected life
of the mining company. It is extremely difficult to predict what water treatment and power costs
will be 50-100 years in the future, or if economic conditions will generate a return on investment,
or even if the institution that holds the bond will be in existence. The regulations need to
prioritize these types of facilities, and address the exceptional financial liability associated with
these hazardous materials.

5) Radioactive waste. Radioactive materials are generated in significant quantities at uranium
mine operations and are often present as byproducts in waste streams at non-uranium mines,
including those that extract phosphorous, potash, oil shale, copper, gypsum, rare earths and other
minerals. Hundreds of thousands of tons of overburden, waste rock, gangue and uneconomic ore
may be permanently disposed at a single mine site and can contain significant amounts of
uranium, thorium, radium and other radioactive byproducts. Over time, radioactive materials are
released through multiple pathways of exposure from waste piles into the environment and have

? https://clu-in.org/conf/tio/108b/slides/CERCLA-108b-webinar.pdf
* https://www earthworksaction.org/files/publications/PollutingTheFuture-FINAL .pdf



long-term potential to degrade ground and surface water supplies. Already, EPA estimates the
number of inactive mines with unfettered radioactive waste dumps to number in the thousands
and the practice of dumping radioactive mine waste at operating mines continues without special
management practices or reclamation standards in place to mitigate radioactive releases.’ Future
bonding requirements should consider the particular long-term risks posed by current disposal
practices for the extraction of uranium and other radioactive minerals.

Once again, we express our support for the development of rigorous regulations under CERCLA
108(b) to ensure that funding is available for clean-up of hazardous materials at mine facilities.

We look forward to working with the EPA on this important issue as the regulatory process

proceeds.
Sincerely,

Jennifer Krill

Executive Director
Earthworks

1612 K ST. NW #808
Washington D.C., 20006

Anna Lucas

Political Director

Western Organization of Resource Councils
220 S. 27th St. Suite B

Billings, MT 59101

Madelaine Foote

Legislative Representative
League of Conservation Voters
1920 L Street, NW Suite 800
Washington, DC 20036

Jennifer Thurston

Information Network for Responsible Mining
P.O. Box 27

Norwood, CO 81423
jennifer@informcolorado.org

Kevin Colburn

National Stewardship Director
American Whitewater

PO Box 1940

Cullowhee, NC 28723

John Robison

Public Lands Director
Idaho Conservation League
PO Box 844

Boise, Idaho 83701

Katie Schafer

Associate Attorney

Sierra Club

2101 Webster St., Suite 1300
Oakland, CA94612

Amanda Goodin

Staff Attorney

Earth Justice — Northwest Office
705 Second Ave. Suite 23
Seattle, WA 98104

Nick Bennett

Staff Scientist

Natural Resources Council of Maine
3 Wade St.

Augusta, ME 04330

Ben Shelton

Political & Legislative Director
Conservation Voters New Mexico
200 W. De Vargas St #1,

Santa Fe, NM 87501

3 U.S. EPA, Evaluation of EPA’s Guidance on Technologically Enhanced Naturally Occurring Radioactive
Materials (TENORM) Report to Congress, June 2000 (EPA 402-R-00-01), p. 5.



Al Gedicks

Executive Secretary

Wisconsin Resources Protection Council
La Crosse, WI 54601
agedicks@uwlax.edu

Dan Heilig

Senior Conservation Advocate
Wyoming Outdoor Council
262 Lincoln Street

Lander, WY 82520

Nancy Freeman

Executive Director
Groundwater Awareness League
P.O.Box 934

Green Valley, AZ 85622

Elizabeth Martin

CEO

The Sierra Fund

103 Providence Mine Road, Suite 101
Nevada City, CA 95959

Gary Macfarlane

Ecosystem Defense Director
Friends of the Clearwater
PO Box 9241

Moscow, ID 83843

(208) 882-9755

Bob Fulkerson

Executive Director

Progressive Leadership Alliance of Nevada
821 Riverside Drive

Reno, Nevada 89503

Julia Mickley

Clean Water & Mining Coordinator
Northern Alaska Environmental Center
830 College Rd, Fairbanks AK 99701-1535
(907) 452-5092

Susan Jane M. Brown
Staff Attorney

Stephen Lester

Science Director

Center for Health, Environment and Justice
Falls Church, VA 22040

Karen Knudsen
Executive Director
Clark Fork Coalition
140 South 4™ St. West
Missoula, MT 59801

Jim Jensen

Executive Director

Montana Environmental Information Center
PO Box 1184

Helena, MT 59624

Mike Petersen

Executive Director

The Lands Council

25 W. Main Ave., Suite 222
Spokane, WA 99201

Wendy Russell

Coordinator

Patagonia Area Resource Alliance

PO Box 1044, 317 W. McKeown Ave.
Patagonia, AZ 85624

Mary Crowe Costello
Executive Director
Rock Creek Alliance
PO Box 2636
Sandpoint, ID 83864

Tom Derry

Director

Native Fish Society
813 7" St.

Oregon City, OR 97045

Pam Miller
Executive Director



Western Environmental Law Center

1216 Lincoln St.
Eugene, OR 97401

Joseph Vaile

Executive Director

Klamath Siskiyou Wildlands Center
PO Box 102

Ashland, OR 97520

Ruth McHenry

Copper Country Alliance
HC 60 Box 306T

Copper Center, AK 99573
907-822-3644

Paula Maccabee, Esq.
Water Legacy

1961 Selby Ave.

St. Paul MN 55104
651-646-8890

Patricia A. McCleary

Smith River Alliance

145 Cable Lane

Crescent City, California 95531
patty @smithriveralliance.org

Cameron La Follette
Executive Director
Oregon Coast Alliance
P.O. Box 857

Astoria, OR 97103
(503) 391-0210

John Hadder

Executive Director

Great Basin Resource Watch
PO Box 207

Reno, NV 89504

Douglas Meiklejohn
Executive Director

New Mexico Environmental Law Center

1405 Luisa Street, Suite 5
Santa Fe, New Mexico 87505

Alaska Community Action on Toxics

505 West Northern Lights Boulevard
Anchorage AK 99503

David Kliegman

Executive Director

Okanagan Highlands Alliance
PO Box 163

Tonasket, WA 98855

Rick Eichstaedt
Attorney

35 West Main, Suite 300
Spokane, WA 99201

Lilias Jarding, Ph. D.

President

Clean Water Alliance
PO Box 591

Rapid City, SD 57709

Lori Andersen

President

Save Our Sky Blue Waters
PO Box 3661

Duluth MN 55803

Delice Calcote

Executive Director

Alaska Inter-Tribal Council
555 W. Northern Lights Blvd.
Anchorage AK 99503

Rachel Conn
Project Director
Amigos Bravos
PO Box 238
Taos NM 87571

Barbara Ullian
Friends of the Kalmiopsis
Grants Pass, Oregon 97527



Nancy Hilding

6300 West Elm, Black Hawk, SD 57718
Prairie Hills Audubon Society

P.O. Box 788,

Black Hawk, SD 57718

Caroline Byrd

Executive Director

Greater Yellowstone Coalition
215 South Wallace St.
Bozeman, Montana 59715

Kimberly Williams
Executive Director
Nunamta Aulukestai
PO Box 735
Dillingham, AK 99576

David C. Raskin, Ph.D.

President

Friends of Alaska National Wildlife Refuges
59975 Eider Ave

Homer, AK 99603

Ann Vileisis

President

Kalmiopsis Audubon Society
P.O. Box 1265

Port Orford, OR 97465

Roger Featherstone

Director

Arizona Mining Reform Coalition
PO Box 43565

Tucson, AZ 85733-3565

Gayle Hartmann

Save the Scenic Santa Ritas
8987 E. Tanque Verde #309-157
Tucson, AZ 85749

Marc Choyt
Fair Jewelry Action
912 Baca Street

Sarah Peterson

It’s All About the Water
PO Box 153

Pringle, SD 57773

Sean Mahoney

Executive Vice President and Director
Conservation Law Foundation Maine
53 Exchange St.

Portland, ME 04101

Clayton Elliott

Executive Director

Montana Conservation Voters Education
Fund

PO Box 63

Billings, MT 59103

John Krieg

Save the Tonto National Forest
1073 E. Queen Valley Dr.
Queen Valley, AZ 85118

Paul Danicic

Executive Director

Friends of the Boundary Waters Wilderness
401 N. 3" St. #290

Minneapolis, MN 55401

Sandy Bahr

Chapter Director

Sierra Club — Grand Canyon Chapter
541 W. Roosevelt St.

Phoenix, AZ 85003

Dan Olson

Executive Director

San Juan Citizens Alliance
1309 East 3" Ave.
Durango, CO 81302

Scott Strand
Executive Director



Santa Fe, NM 87505

& Turquoise Trail Regional Alliance
Box 23775

Santa Fe NM 87502-3775

Landis Hudson
Executive Director
Maine Rivers

PO Box 782
Yarmouth, ME 04096

Ash Launch

Center for Biological Diversity
1212 Broadway St. #800
Oakland, CA, 94612

Roy C. Chavez

Chair/Spokesperson

Concerned Citizens & Retired Miners Coalition
106 W. Palo Verde Dr.

Superior, AZ 85173

Paul Ferrazzi

Executive Director

Citizens Coalition for a Safe Community
4209 Jackson Avenue

Culver City, CA 90232-3235

Allison N. Melton

Red Lady Program Director

High Country Conservation Advocates
PO Box 1066

Crested Butte, CO 81224

Becky Kelley

President

Washington Environmental Council
1402 3™ Ave., Suite 140

Seattle, WA 98101

Minnesota Center for Environmental Adv.
26 E. Exchange St., Suite 26
St. Paul, MN 55101

Ben Ahearn

Maine Conservation Alliance
Olde Federal Bldg.

295 Water Street, Suite 9
Augusta, ME 04330

Jerry Waters

Chair, Green Sanctuary

Valley Unitarian Universalist Congregation
6400 W. Del Rio Street

Chandler, AZ 85226-1764

Gene Parkhurst, chairperson

Black Hills Chapter, Dakota Rural Action
PO Box 1914

Rapid City, SD 57790

Jennifer Peters

Water Programs Director
Clean Water Action

1444 Eye Street NW, Suite 400
Washington DC 20005

Susan Gordon

Multicultural Alliance for a Safe
Environment

PO Box 4524

Albuquerque, NM 87196



